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PLANNING
DEPARTMENT
7 & JAN 2011
Sent: 21 January 2011 16:30
To: Planning RECEIVED
Subject: 10/03108/1HH - extension and roof alterations, and European Protected Species and the

Natural England checklist
Attachments: bats - develoment trigger listbmp O & /Q ole /Z AW

For the attention of Mr Peacock,

This application to erect several extensions and make alterations to the roof is in close proximity to a number
of Wildlife Sites (79/003 and 79/004) and the Northaw Great Wood SSSI, diverse woodland areas supporting
a range of flora and fauna with a stream and pond nearby. This is ideal bat foraging habitat.

The above proposal may impact on bats, if bats are roosting in the roof-space. No bat assessment could be
found on the website for this application - has one been submitted?

This is also a helpful interactive tool to assess whether this application can reasonably be considered to need
an assessment: http:.//www buffalodesian.co.uk/clients/bats/bio_bats.html

NB: this Initial desktop assessment should be done by the planner, not the applicant. If an
assessment is required, a licensed bat consultant will need to be engaged by the applicant. Note also
that finding bats is a skilled operation and should only be undertaken by appropriately licensed
specialists to avoid prosecution should bats be disturbed. Some of the skill involves locating signs of
bats which remain even when the bats are absent: droppings, urine spots, food remains or greasy marks on
roosting places. Even for experts, bats are often hard to find when roosting and special equipment such as
endosopes and bat detectors with recording and analysing equipment are often used. The applicant is not
qualified to make this inspection, or to determine whether bats are present or absent themselves.

Checklist link: http://www.naturalengland.erg.uk/images/Biodiversity%20Checklist_tcms-10160.pdf
Flowchart link: hitp.//www.naturalengland.org.uk/Images/Flow%20Chart%20Feb%2009_tcm6-10161.pdf
Also see attached trigger list for a more detailed assessment of building types and structures, and proposals

which may affect bats in such buildings.

The above measures are necessary as since the Woolley Case clarified this issue (outlined below), Local
planning authorities must now apply the same three tests as Natural England when deciding whether to grant
planning permission where species protected by European Law may be harmed.

The three tests are;

» the activity must be for imperative reasons of overriding public interest or for public health and safety;
¢ there must be no satisfactory alternative;

s favourable conservation status of the species must be maintained.
As the final test cannot be assessed without an assessment and possibly a full survey, if bats are found to be

present, we recommend this application be withdrawn until a full survey can allow the LA to assess the 3™
test.

This link from NE (http://www.nafuralengland.org.uk/images/WoolleyVsCheshireEastBC_tcm6-12832.pdf)
states: "Where planning permission is required for a proposed development, Natural England will continue to
require evidence from the applicant that the planning authority has considered the three tests and how they
were met”. |t will not be sufficient to add a Condition for a bat survey to any permission, as Natural England

will no longer grant licenses under these circumstances.

Yours sincerely

Odette Carter

24/01/2011
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Planning and Policy Officer

Herts & Middlesex Wildlife Trust
Greke House, St Michael's Street
St Albans, Hertfordshire

AL3 45N

Tel: 01727 858 901

Fax: 01727 854 542

The Woolley Case

The Woolley Case: Oct 2009: This judgment clarifies a legal duty which was already in existence, although
many planning authorities were not applying it correctly.

Local planning authorities must apply the same three tests as Natural England when deciding whether to
grant planning permission where species protected by European Law may be harmed.

The three tests are;
e the activity must be for imperative reasons of overriding public interest or for public health and safety;
o there must be no satisfactory alternative;

» favourable conservation status of the species must be maintained.

His Honour Judge Waksman QC, in the High Court in June 2009, handed down this ruling in the case of R (on
the application of Simon Woolley) v Cheshire East Borough Council concerning a development with a bat
roost.

The species protection provisions of the Habitats Directive, as implemented by the Conservation Regulations,
contain three ‘derogation tests’ which must be applied by Natural England when deciding whether to grant a
license to a person carrying out an activity which would harm a European protected species for example bats,
great crested newts dormice or otters. This license is usually obtained after planning permission has been
granted. This judgment makes it clear that the local planning authority must also apply these three tests.
Planners failing to do so, will be in breach of Regulation 3(4) of the Conservation Regulations.

The case related to an application for a judicial review of a decision to grant planning permission for a
development in Wilmslow where an Edwardian Villa was to be demolished a three luxury apartments built. A
bat roost had been identified at the original property following a survey. The bats issue was raised but was
not given as a reason for refusal. It was common ground that in order to demolish the building a license from
Natural England was needed. This was granted and the building demolished. The judicial review was
brought by Mr. Woolley claiming that, amongst other things, the planning authority had failed in its duty by
failing to give consideration to the three derogation tests. The court agreed.

When dealing with cases where a European Protected Species may be affected, a planning authority...has a
statutory duty under Regulation 3(4) to have regard to the requirements of the Habitats Directive in the
exercises of its functions.

Click here to report this email as spam.
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Trigger lise of where bats are likely to be present and where developers an reasonably be

expected to submit a bat survey

{iy Proposed development which indudes
the modification, conversion, demdition
or remoral of kuildings and structures
iespedally rocf voids) invdving the
following:

o all agricultural buildings (eg farmhouses
and bams) particularly of traditional
brick or stone

s congruction andior with exposed
woadzn bzams greater than 200mm
thick:

s all buildings with weather boarding and
orhanging tiles that ane within 200m of

woadland and/orwater;

e pre-| 960 detached buildings and
structures within 200m of woodland
andior water;

o pre-l 914 buldings within 400m of
woodland andfor water,

¢ pre-| 914 buildings with gable ends or
date reofs, regardless of location;

o alltunnels, mines, kilns, ice houses, adits,
military fortifications, air raid shelters,
cellars and dmilar underground ducts
and structures |

» all bridge structures,aqueducts and
viaducts (especially over water and wet
ground);and

o alldevelopments affecting buildings,
structures, trees or other fzatures
where bats are known to be present

{iy Proposals involving lighting of churches
and listed buildings or floodlighting of
freen space within 50m of woodiand,
water, field hedperows or lines of trees
with cbvious connectivity to woedland
orwater,

{iily Proposals aflecting quarries with diff
faces with aevices, aves o swallets,

(iv} Praopesals affecting or within 400m of
rivers, streams, canals, lakes, or within
200m of ponds and other aquatic
habitats.

{(v) Proposals affecting woodland or field
hedperaws andfor lines of trees with
obvious connectivity to woodland or
water badias.

{(v) Propesed tree work (felling or bbpping)

and'or development affecting:

s old and veteran trees that are older
than 1C0 years;

o trees with obsous holes aradks or
cvities; and

e treeswith a girth greaterthan Im at
chest height.

(vii) Proposed development affecting any
feature or locations where bats are
confirmed as being present, revealed
by eithera data trawl (forinstance of
the lacal biological records centre) or
as notified 1o the d=veloper by any
compeatent authonty (ep phnning
authonty,satutory nature
conservatian orpaniation or other
emironmental or conservation
organisation),

Source: Bat Surveys: Geed Practice Guidzines
{Parsons et of 2007 ). Reproduced by kind
permission of the Bat Canservation Trust,



